A\

An Coimisinéir Teanga

A\

REVIEW
OF
THE OFFICIAL LANGUAGES ACT 2003

Report by An Coimisinéir Teanga
under section 29 of that Act

Commentary on the practical application and operation of
provisions of that Act

July 2011



Content

pTigoTo [FTo! 1 (o] o OO EP PP PPRPPP 3
Statutory baCkgroUNd ...........oooeeeiiiiiieccce e e e e e e e e e e e e e eer e e eeaeanaee 5
REVIBW ...ttt e e e e e e 6
(@] =30 ] o =01 1 V7 T 8
Constitutional and court background......... ... 9
Classification of public bodies under the ACt ... 11
State services through Irish in the GaeltaChlu .. coovvieeeeeeeiiiii s 12
PUBIICALIONS ...ttt e e e e e e e e e e 13
Name, surname and Ad0rESS.............uvviccmmmmmmm e e et e e srnnee e 13
Implementing the system of languages schemes altemmative system? ................ 14
Recruitment policy for the civil and public service............ccccoiiviiiiiiiiiiciccce. 15
Other minor technical amendmMENTS ...........cceeeeerieee e 15



I ntroduction

This report examines the background to the Officaiguages Act 2003 including its
constitutional and judicial basis and it links thatkground to the language rights of the
public. Irish is now an official language of therBpean Union and is taught as a required
subject to most school students in the countrys Téport makes the case that provision
should be made, in an organised and integrated enafum the use of the language in the
public life of the country by those people who wishuse the language and who have
acquired it either as native speakers or througlettucation system.

The report discusses those elements of the Acttieatvorking effectively including the

direct provisions in relation to communicationdnsh and the regulations regarding the use
of official languages in the stationery and signafistate organisations. The Act also
confirms in law important basic language rightsalation to the use of Irish in the courts and
the Houses of the Oireachtas. In addition, thepkovides a legislative framework for the
State’s official placenames. It also puts in plac/stem for monitoring the compliance of
state agencies with language obligations and atsteifor the investigation and resolution of
complaints in relation to breaches of statutorgleaage duties.

This report suggests that it is now time to cautyareview of other elements of the
legislation to ensure that these elements can peoied.

It is hoped that the outcome of this review willdore Act fit for purpose which serves the
wishes of the Irish language community in an appad® manner and ensures that meaning is
given to the constitutional provision which prowdéat Irish is the first official language as

it is the national language.

» Itis recommended that public bodies be classifieal different categories (A, B, C,
etc.) in accordance with their range of functiond their level of interaction with the
public in general, including the Irish language &wkltacht communities, and that
the level of service through Irish to be providgddoblic bodies should depend on
that classification.

* Itis recommended that public bodies be obligedtayute to provide their services
through Irish in Gaeltacht regions and that suchises should be of a standard equal
to those provided elsewhere through English.

» With regard to official publications provided thigiulrish, it is recommended that
priority be given to those publications for whidtete is the greatest demand from the
public, the Irish speaking and Gaeltacht commusitieluded.

* Itis recommended that statutory provision be ntadmsure that people have the
right to use their first name, surname and addreieeir choice of official language
when dealing with public bodies.

* Itis recommended that a renewed effort be ma@asare the proper implementation
of the language schemes system on a strategicoasistent basis, or, as an



alternative, that a new “standards” system basestaintory regulations be
developed, as is planned for the Welsh languayeales.

In addition, it is recommended that the most funeliaral difficulty with the provision
of state services through Irish, i.e. the lacktaffsn the public sector competent in
the two official languages of the State, be adaé@$y the introduction of a new
system of recruitment and training. This recomnadioth is made in the knowledge
that the current recruitment embargo will be rethixedue course.



Statutory background

Section 29 of the Official Languages Act providesthe publication by An Coimisinéir
Teanga of commentaries on the operation of thermetiding commentaries based on the
experience of the office holder:

“The Commissioner may prepare and publish commegarn the practical
application and operation of the provisions, or grarticular provisions, of this Act,
including commentaries based on the experienceldens of the office of
Commissioner in relation to investigations and iings following investigations, of
such holders under this Act.”

This commentary concerns the practical applicagioth operation of provisions of the Act
following a period of nearly eight years since Hauses of the Oireachtas enacted the
legislation as:

“An act to promote the use of the Irish languagedtficial purposes in the state; to
provide for the use of both official languageshs state in parliamentary
proceedings, in Acts of the Oireachtas, in the aastiation of justice, in
communicating with or providing services to the [puand in carrying out the work
of public bodies; to set out the duties of suchié®dith respect to the official
languages of the state; and for those purposegtdwide for the establishment of
Oifig Choimisinéir na dTeangacha Oifigitla and tefide its functions; to provide for
the publication by the Commissioner of certain iinfation relevant to the purposes
of this act; and to provide for related matters.”

In general, there is no doubt but that the legmtahas ensured an increase in the quality and
guantity of state services through Irish. In additwe have seen instances where public
bodies have excelled in providing specific servitesugh Irish.

The Official Languages Act is designed to bring ltigh language from the margins to a
more mainstream position in the public affairsted State. This amounts to a normalisation
process where the performance would match the gewith regard to the provision of state
services through Irish. The status of the languagenfirmed in the constitution and Irish is
an official language of the European Union. Thevfmion of state services on a bilingual, or
indeed multilingual basis, is normal and by no nseamique to this country.

The Irish language is a very important aspect ofooilture and heritage. And it may be more
important now than ever to affirm and confirm oavereignty and historical self-
determination.



Review

The Official Languages Act is a complex piece gid&ation with a mix of direct provisions,
regulations and a system of “languages schemes$.l&&ds to difficulties in understanding
the rights and obligations confirmed in the ledisia In light of our experience with the
implementation of the legislation, we now have @dsainderstanding of the provisions
which are succeeding and those which have ledffioudiies.

| believe that it is opportune now to review thewpsions of the Act.

A systematic review of the functioning of the sta¢etor in general is currently underway to
ensure that it is fit for purpose and that it pd®s value for money to the public. This is
happening at a time when the country is experighameconomic and monetary crisis, but
considering the steps that are being taken totfreeountry from that threat, we live in hope
of a positive economic future.

In the context of the current review of the stagetgr and in light of our experience of the
implementation of the legislation, it is opporturewy to assess and evaluate its provisions
and their implementation.

Overall, it can be said that the legislation has/pn successful and it is without doubt that its
absence would have left matters far worse. Elesnainthe Act are effective, including the
direct provisions in relation to communicationdrish as well as the regulations regarding
the use of official languages in the stationery sigtiage of state organisations. The Act
confirms in law basic and important rights in radatto the use of Irish in the courts and the
Houses of the Oireachtas. It provides a legisldtiamework for the State’s official
placenames. It establishes a system for monitahegompliance of state agencies with
language obligations and a structure for the ingasbn and resolution of complaints with
regard to breaches of statutory language duties.

There appears to be no case for suggesting theseets of the Act require any amending.

However, this does not mean that the Act itselfoimplementation is faultless or that a
review could not ensure further progress.

Any amendments considered should be based on ltbwifog principles:

» preference should be given to those services thrénigh for which there is most
demand from the public, taking into account theam®ises for which a demand
would exist had they been provided in the firstpla

 that Irish will not remain as a living, communigniguage in Gaeltacht areas if the
State continues to compel Gaeltacht communitieséEnglish in their official
dealings;

» that each time specific services through Irishrafesed anywhere in the country that
it furthers the drive towards “compulsory English’state affairs;



» that the policy of promoting Irish throughout treuatry, the Gaeltacht included, and
the teaching of Irish as a core subject in the atioc system is undermined if those
who have consequently acquired the language avemied from using it with ease
with the State itself;

This review should ensure:
* That the Act serves the needs of Irish speakersGamitacht communities;

* That the simplification and clarification of langyearights and obligations will, as a
result, ensure an increase in the use of statecesrthrough Irish;

* That the administrative and bureaucratic efforbimed in implementing the
provisions of the Act is rationalised and streaedin

* That alternative systems as outlined in this docuraee provided to replace existing
systems if they are thought not to be fully effeeti

* That in seeking value for money, as is properhegrovision of state services in
general, that services through Irish should naduded from review, but that they
should not be the sole focus.

Put simply, this review should ensure that theiddit for purpose and that it serves the
wishes of the Irish language community in an appab® manner to ensure that meaning is
given to the constitutional provision that Irishithe first official language as it is the national
language.

No additional spending should result from this eswiand, if it does not reduce expenditure
then, at the very least, it should be cost neutral.



Core objective

The core recommendation in this document is treStlate’s public bodies should be
classified in different categories in accordanctheir range of functions and their level of
interaction with the public in general, the Irigreaking and Gaeltacht communities included.
The level of services through Irish to be provisezlld depend on the category in which the
public body was placed.

Certain basic services through Irish would be ptediby all public bodies but the vast
majority of services would depend on the publicibsdclassification for the time being.
This system would be build on the current leves@ldvice provided by the State’s public
bodies. Specific provision would be made for thevision of state service through Irish in
Gaeltacht areas and one of the most fundamenthalgons with regard to the provision of
state services through Irish, i.e. the recruitnzamd training of staff with competence in the
State’s two official languages, would be addressed.

It is also proposed that the language rights cordd in this legislation should be made more
transparent to the public. The system of languaberses which are at the heart of the
legislation would be re-organised, or if it wereulght to be more efficient, an alternative
system based on “standards” would be introducedinMar system of standards is currently
proposed for the Welsh language in Wales.



Constitutional and court background

The Act emanates from a constitutional backgrotnmoay decisions of the Superior Courts,
and from demands from the Irish language and Gasltaommunities that their language
rights be clearly confirmed in law.

Article 8 of the Constitution provides as follows:

1.

2.

3.

The Irish language as the national language ifi$teofficial language.
The English language is recognised as a secormdabffanguage.
Provision may, however, be made by law for the @sigk use of either of the said

languages for any one or more official purposdbgeithroughout the State or in any
part thereof.

The Supreme Court interpreted these provisions Be@ain v FahyRef 100/98 JR, The
Supreme Court [Judicial Review]:

“In my view the Irish language which is the natibl@mguage and, at the same time, the first
official language of the State cannot (at leashaabsence of a law of the sort envisaged by
Article 8.3) be excluded from any part of the paldiscourse of the nation or the official
business of the State or any of its emanations.cloit be treated less favourably in these
contexts than the second official language. Nortbase who are competent and desirous of
using it as a means of expression or communicdoprecluded from or disadvantaged in so
doing in any national or official context. ”

An analysis of the significance of that Articletbé Constitution and the courts’
interpretation of it is provided in the Guidelinesder section 12 of the Official Languages
Act 2003 published by the Department of CommuriRyral and Gaeltacht Affairs in
September 2004:

“The above passage can be translated into a agrestil right to transact all business with
the State and its emanations, through Irish, atlbetion of the citizen. Consequently, the
citizen is entitled, constitutionally, to transatitand every piece of his or her business, with
the State through Irish and that language alonéwittstanding that constitutional position,
however, in practice it is very difficult for cins to obtain the bulk of public services
through the Irish language and in the case of npaijic services, no effective provision has
yet been made for the delivery of those servicesutgh the Irish language alongside their
delivery through the English language.

The Courts have held that Article 8 gives rise rafsam any other effect it may have, to a
constitutional imperative. It is clear that the aygzh taken by the Courts is that there are
rights and duties. The right is that of the citizkris a right to use the national language on
occasions of his or her choice. The duty is impasegdublic bodies. It is a duty to respect
that right in all dealing with the citizen and tomote and maintain the Irish language as the
national language.

There is a duty on the State to maintain and prertie Irish language. It would be acting
contrary to that duty if it permanently declaredttbertain functions of the State would only
be transacted in English, regardless of the wishe&izens competent and desirous of using



the Irish language in their dealings with the Statd its emanations in that language in those
functional areas.

The Act therefore has been drafted with the intenthat the arena in which services are
currently available exclusively through Englishvaié progressively reduced over time so as
to meet demand for services in the Irish languag#lifunctional areas.”

Any proposed amendments to firactical application and operation of the provisiof the

Official Languages Act must be viewed in the cohtExhe constitutional and court
positions.
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Classification of public bodies under the Act

There are very significant differences betweenviimeous public bodies in the State and their
level of interaction with the public in generalethiish language and Gaeltacht communities
included. Some have direct and regular contact larthhe sections of the public; this is not
the case for others.

The classification of public bodies into categoligsB, C, etc.) in line with their range of
functions and their level of interaction with theltic in general, including the Irish language
and Gaeltacht communities, should be consideree stdndards of service to be provided
through Irish should be in accordance with a pulbtidy’s classification for the time being.

It would be anticipated that the category expetbgarovide the most comprehensive level of
service through Irish would include Government depants and offices which have
significant contact with the public in general, @ngsations with a specific national remit
dealing with large sections of the public (e.g. H®E, An Garda Siochana, the Revenue
Commissioners, etc.) as well as public bodies @i#leltacht regions in their functional areas,
such as local authorities, etc.) The category thvh public body would be assigned could
be altered with the passage of time in line withremmeased expectation of service through
Irish from that body.

In addition, the Act at present allows for the adreent by statutory instrument of the
schedule of public bodies under its remit. Only sneh amendment has happened — in 2006
— since the enactment of the legislation in 2003 utiplicity of change has taken place in
public bodies in the intervening period.

A simple amendment here could give a general dafimof what constitutes a public body
for the purposes of this legislation as has beer do other legislation. See, for example,
subsection 2(1) of the Disability Act 2005. The adtage of this would be that all public
bodies would come under the remit of the legistatis far as the provision of a basic level of
service is concerned and the administrative anerafiort required to continually amend the
schedule of public bodies would cease.

Consideration should also be given to clarifying statutory language obligations in

situations where a public body appoints or autlesre private company or any other type of
agency to function on its behalf in dealing witle fpublic.
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State servicesthrough Irish in the Gaeltacht

This review should ensure that a statutory oblayais placed on public bodies to provide
their services through Irish in Gaeltacht regiond that such services are of a standard equal
to those provided elsewhere through English.

The future of Irish as a living, community languagi¢hreatened in many Gaeltacht areas and
this has been confirmed authoritatively in variogigorts. Proposals to tackle this through
language planning initiatives are included in tBeY2ar Strategy for the language.

The State cannot expect Irish to remain the langadéghoice of the people of the Gaeltacht
if those people are continually left with no optiout to transact their official business with
state organisations through English.

Each time members of the public are refused thewopf service in their native language in
their communications with the state system, antamidil blow is struck to the stance and
credibility of Irish as a community language.

Rather than embarking on any costly initiativess tould be overcome by reorganisation
and planning through ensuring that only those wiedally competent in Irish are assigned
by public bodies to Gaeltacht positions or to @&§alealing with Gaeltacht communities.
This will not happen without planned and determiaetions.

Such an amendment could be phased in over time&ahyary regulations.

12



Publications

Public bodies frequently provide a range of pubiaes to the public. If the right of the
public to conduct business with the state sectdnish is recognised, then public bodies must
make provision for facilitating that right.

Indeed, it could be said that any state which daionhave two official languages should
ensure that every official publication is providadhose languages. On that basis, the case
would be made that if a document is sufficientlyportant to be provided in English then it
should be provided in Irish also in recognitiortlod status of the language.

In any review of the provisions of the legislatigmiority should be given to those
publications for which there is greatest demandftbe public, the Irish speaking and
Gaeltacht communities included. As many as possibleose publications should, as best
practice, be presented in bilingual format withmmeaover as distinct from being provided in
separate English and Irish versions.

Decisions and choices would be required when etiatyariorities in identifying the
documents most in demand by the public out of tilednge of publications produced by
public bodies (i.e. websites, leaflets, forms, higes, interactive on-line services, cards,
licences, reports, guidelines, booklets, etc.)

This amendment could be made and statutory regukatntroduced to replace the current

provisions. A range of different standards couldpplied to various public bodies in line
with their classification in accordance with cemtastablished criteria.

Name, surname and addr ess

Members of the public often encounter difficultisseeking to use the Irish version of their
first name, surname and address when dealing wihgbodies.

A simple statutory provision should be enacted Whiould ensure that there would be no

doubt as to the right to choose to use the veisi@ither official language and that, as a
consequence, public bodies would have an obligatidacilitate that choice.

13



I mplementing the system of language schemes or an alter native system?

A system of “language schemes?” lies at the heatheOfficial Languages Act and while this
system has led to some progress in the provisieewices through Irish, it is evident that
significant difficulties have arisen in its implentation. The difficulties arise not with the
concept of the language schemes system but witim@iimentation.

As far back as 2008, my Office drew attention im aoanual report to the problems which had
come to light in operating the system of languadieemes. The delay in confirming language
schemes is a cause for concern. | believe thav#lyethe system is currently being operated
is not in keeping with what was planned in the simns of the Act or in the statutory
regulations made under the Act. A vacuum has besated which is not of benefit to the
promotion of state services through Irish.

It is clear now that a renewed effort is requinexhf the Department of Arts, Heritage and the
Gaeltacht and from public bodies to ensure thegropplementation of the system of
language schemes on a strategic and consistest basi

A strong and sustained administrative effort isuregg to achieve this.

The schemes system is complex and it can de diffauthe public in general to identify the
services through Irish to which they are entitleédccordance with schemes, and to know
when such services will to be provided. For thasmn, a more strategic approach is required
and at the very least common standards should appl§ferent schemes, particularly to
those in the same sector. An integrated approachasssary which would identify those
services through Irish for which most demand waxist. A dedicated section within the
Department would be required to coordinate the athtnation of the language schemes; in
Wales, this work was undertaken by a staff of 18 section of the Welsh Language Board
that dealt with their language schemes! In addjtstate organisations would need to be
empowered to provide services in Irish at the hsglseandards.

If those steps are not taken, there is a dangenmtémbers of the public will leave their
language rights and wishes aside if it appearsémtthat English is the default working
language of the State. This is then misinterprateshowing little demand for services
through Irish.

Another alternative system is worth consideringg wich would reduce the administrative
and bureaucratic workload involved in drafting,e&ng and confirming language schemes.
This option would involve a “standards” system labse statutory regulations which could
be introduced over a period of time and which wadtline the level of services through
Irish to be provided by public bodies in accordawié their classification by certain
criteria. Such a system is under considerationhfe\Welsh language in Wales at present.

The second option would have the advantage of negwignificantly the Departmental staff
requirement to deal with this matter once the ratguhs were in place. It would be much
simpler to explain language rights and obligationder this system to the public in general
and consistencies could be introduced across \&asgectors.
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Recruitment policy for the civil and public service

The occasion of this review of the Official Langeagict should also be used to engage with
the most fundamental problem in the provision afesservices through Irish, i.e. the lack of
staff in the public sector competent in the State® official languages. This
recommendation is made in the knowledge that theectrrecruitment embargo will be
relaxed in due course.

The scale of the problem is highlighted in receatistics from the Department of Education
and Skills which revealed than only 1.5% of its adstrative staff had sufficient
competence in Irish to provide a service in thagleage. That Department is by no means
exceptional and the lack of staff with competemckish is widespread in most Government
Departments and state agencies.

No one is suggesting a return to the system of cdsopy Irish but a compromise is required
if English is not to become compulsory for the publ conducting their business with the
State.

The State invests heavily in teaching Irish in¢ldecation system and requires the country’s
school students to study our official languagess éise norm in other countries. But, on the
other hand, the State fails to facilitate the sgheet use of Irish by those who have acquired
it. There is a significant missing link in this appch and a statutory provision should be
made in a reviewed Act to deal with this issue.

If a recruitment policy which properly recognisemhipetence in the two official languages
of the State were adopted, expenditure on translaind other services would be reduced
over time.

In addition, it is evident that a competent systdraducation and training is also essential to
develop the language capacity of staff in the Stageblic bodies. Provision should be made
for such a service which would accurately certdynpetence in the official languages of the
State. Staff who availed of this education andhtrey facility should be required
subsequently to provide their services to the publiough Irish.

Other minor technical amendments

There are some minor technical amendments whichldlaso be considered since the
opportunity presents itself.
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